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Court of Appeals of the District of Colombia. 


No. 3199. 

Washington Terminal Company, Appellant, 

vs. 

District of Columbia. 


a Supreme Court of the District of Columbia. 

Equity. No. 32899. 

District of Columbia, Plaintiff, 

vs. 

Washington Terminal Company, Defendant. 

United States of America, 

District of Columbia, ss: 

He it remembered, that in the Supreme Court of the District of 
Columbia, at the City of \\ ashington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Hill. 

Filed September 9, 1914. 

In the Supreme Court of the District of Columbia. 

, Equity. No. 32899. 

District of Columbia, Plaintiff, 

vs. 

Washington Terminal Company, Defendant. 

To the Supreme Court of the District of Columbia: 

The petition of the District of Columbia respectfully shows to the 
Court, 
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2 WASHINGTON TERMINAL COMPANY VS. 

1. That the plaintiff, District of Columbia, is a municipal cor¬ 
poration, created by Act of Congress, and is required by law, through 
its officers, to collect taxes on real and personal property for the sup¬ 
port of its government, including the taxes hereinafter mentioned. 

2. That the defendant, Washington Terminal Company, is a 
corporation organized by authority of the Congress of the United 
States and incorporated in accordance with the provisions of the 
general incorporation Act of Congress for the District of Columbia 
relating to railroad companies, being Sections 618 to 676, both in¬ 
clusive, of the Revised Statutes relating to the District of Columbia. 

3. That by Act of Congress approved February 12, 1901, (31 
Stat., 774) in Section 1, thereof, it is provided: 

“That the Baltimore and Ohio Railroad Company, and the Ter¬ 
minal Company, incorporated, as provided in this Act,” (being the 
defendant), “be, and each of them is hereby empowered and author¬ 
ized to locate, construct, maintain and operate new terminals and 
new lines of railroad, as in said Act provided, inference thereto being 
hereby made as a part of this petition.” 

And by Sections 9 and 10 of said Act it is provided: 

“Sec. 9. That the property occupied by the Baltimore and Ohio 
Railroad Company, or by the proposed terminal company under 
authority of this Act, together with the improvements which 
2 may be put thereon, shall l>e subject to tax by the District of 
Columbia, the same as other property in the District of Co¬ 
lumbia: Provided, that no assessment, valuation, or tax shall l»e 
made or levied on the railroad or terminals located, constructed or 
maintained under the authority of this Act, in excess of that which 
would or could be lawfully made, laid, or levied, if said railroad and 
terminals were so located, constructed, and maintained .without the 
use of bridges, viaducts, retaining walls, and other structures neces¬ 
sary or properly employed to elevate the same as required by this 
Act, it being the true intent and meaning hereof that the railroad 
and terminals hereby authorized shall be assessed and valued for 
purposes of taxation and taxed on the same basis as if the same were 
not constructed and maintained by means of such bridges, viaducts, 
retaining walls and other structures. 

Sec. 10. That if. for the purpose of constructing and owning the 
terminals, viaduct, railroads, depots, stations, and other works au¬ 
thorized bv this Act, or any part thereof, the Baltimore and Ohio 
Railroad Company shalL deem it expedient or advisable that a ter¬ 
minal company in its interest be created and organized in the Dis¬ 
trict of Columbia, the said Baltimore and Ohio Railroad Company, 
or some person thereto authorized on its behalf by resolution of its 
president and directors, together with other persons not less than 
seven in number, of whom a majority shall be residents of the Dis¬ 
trict of Columbia, shall cause a certificate of incorporation to be exe¬ 
cuted and recorded in accordance with the provisions of the general 
incorporation Act of Congress for the District of Columbia relating 
to railroad companies, being sections six hundred and eighteen to 
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m hundred and seventy-six, both inclusive of the Revised Statutes 
relating to the District of Coliunhia, with such capital stock, not to 
exceed live million dollars fully paid up, and under such corporate 
name as may lx* set forth in such certificate. The cor]>oration so 
formed shall be vested with all of the authority', rights, and privi¬ 
leges granted by said general Act, but the Baltimore and Ohio Rail¬ 
road Company, or such persons as it may designate by resolution of 
its president and directors, shall Ik* entitled to subserilx* for and hold, 
all stock ot said corporation without advertisement or allotment, as 
provided in said sections six hundred and twenty-one and six hun¬ 
dred and twenty-two of said Revised Statutes. Said corporation 
shall also be vested with and enjoy all the authorities, rights and 
privileges, herein granted, so far as the same are applicable to or 
exercisable, in its undertaking as set forth in its said certificate of 
incorporation and it shall be lxmnd by all the limitations and pro¬ 
visions of this Act. Said corporations shall have the further powers 
to contract with the Baltimore and Ohio Railroad Company for 
the use or operation of its railroad and works by the last named com¬ 
pany, or for the lc«ise of the same, on such terms as may be agreed 
upon between the two companies, and shall also have the right and 
power, exercisable at any time, to sell and convey all its railroad, 
works, and projwrtv, to the said Baltimore and Ohio Railroad Com¬ 
pany in consideration of the latter company assuming all its 
3 debts and liabilities and agreeing to repay to every stock¬ 
holder the amount of monev actually' paid in the stock held 
bv him. 

On the execution, delivery and recording of the deed of convey¬ 
ance, pursuant to, and in consummation of such sale, the said ter¬ 
minal company shall ipso facto be dissolved and its corporate exist¬ 
ence shall cease. 

In the event, however, that the said terminal company shall not 
Ik* organized under the provisions of this Act then the privileges, 
powers and duties herein conferred and imposed shall dey’olve ex¬ 
clusively upon the Baltimore and Ohio Railroad Company.” 


The said Act also provided by Section 8 thereof that for convey¬ 
ance by the Baltimore and Ohio Railroad to the United States of all 
its estates, right and title and interest in the lands included within 
the limits of the roadway or right of way of the Washington Branch 
Railroad of said Company from the West line of Second Street to 
Winthrop Heights Station and of the Metropolitan Branch for the 
continuation of Third Street from O Street South to New York 
Avenue, of even width as North Q Street,and in consideration thereof 
and the large expenditures for new terminals, viaducts, and con¬ 
necting railroad, as required by said Act to avoid all grade crossings, 
the sum of $1,500,000, was appropriated to be paid said Railroad 
Company, and was paid to it. 

3. That subsequent to the above mentioned Act of February 12, 
1901, Congress, by Act approved February 28, 1903, (32 Stat., 910) 
provided for a union railroad station in the District of Columbia, as 
follows: 

“Sec. 2, That the main passenger station and terminals for the 
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accommodation of the passenger traffic of lx)th the Baltimore and 
Ohio Railroad Company and the Philadelphia. Baltimore and Wash¬ 
ington Railroad Company, and the passenger traffic of such other 
companies as may l>e moved over the railroads of either of said two 
companies, as provided in section eleven, shall be constructed by 
said terminal company within the area described as follows, namely: 

Beginning on the north side of Massachusetts Avenue at a dis¬ 
tance of three hundred feet northwest from the west side of 
4 Delaware Avenue, measured at right angles thereto; thence 
by a line parallel with Delaware Avenue and three hundred 
feet therefrom northeastwardly to a point in the south line of I 
Street northeast; thence by a straight line northeastwardly to a point 
in the intersection of the west line of Delaware Avenue with the 
south line of L Street, northeast; thence eastwardly along the south 
line of L Street, northeast, to a i*>int in the intersection with the 
West line of Second Street, northeast, to a point about eighty feet 
north of the north line of II Street, northeast; thence by a line 
parallel with and distant three hundred feet measured at right angles 
thereto eastwardly from the east line of Delaware Avenue, south* 
westwardly to a point in the north line of Massachusetts Avenue to 
the point of beginning. 

.The terminal station contemplated by this Act shall cost not less 
than four million dollars and shall l>e monumental in character, and 
the plans thereof shall be subject to the approval of the Commis¬ 
sioners of the District of Columbia. 

And for the purposes of said |>assengcr station and terminal said 
terminal company is fully authorized and empowered to acquire, 
take and use all of the lands and property lying within said area or 
so much thereof, as it may deem necessary: Provided, that on the 
westerly side of said railway station sufficient land for a street not 
less than forty feet in width shall be dedicated to the District of 
Columbia by the said railroad companies and said terminal com¬ 
pany.’’ 

Under Section 3, the defendant was permitted to occupy a part of 
Delaware Avenue, to wit; 

“That the viaduct leading northwardly from the passenger station 
and terminal between the south side of L Street, and the north side 
of M Street, may occupy so much of the IkmI of Delaware Avenue as 
lies west of a line drawn parallel with the east building line of said 
Avenue and forty feet westwardly therefrom.” 

Bv Section 6 of the said Act it is provided: 

“Sec. 6. That the property owned or occupied by the terminal 
company, or by the Philadelphia, Baltimore and Washington Rail¬ 
road Company, or by the Baltimore and Ohio Riailroad Company 
under authority of this Act, or otherwise, together with the improve¬ 
ments that may be put thereon, shall be subject to taxation in the 
District of Columbia in the same manner and to the same extent as 
other property in the District, and all tracks and sidings shall t>e 
taxed as real estate: Provided. That no assessment, valuation, or tax 
shall be made, laid, or levied on the stations, terminals, and lines 
of railroad located, constructed, or maintained, under the authority 
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of this Act in excess of that which would or could be lawfully made 
laid or levied, if said stations, terminals and lines or railroad were 
located, constructed, and maintained without the use of bridges. 

tunnels, viaducts, retaining walls, or other structures necessary 
*> or properly employed to eievate or to depress the same as 
required by this Act; it l>eing the true intent and meaning 
hereof that the lines of railroad and terminals hereby authorized shall 
he assessed and valued for the purpose of taxation and taxed on the 
same l>asis as if the same were not constructed and maintained by 
means of such bridges, tunnels, viaducts, retaining walls and other 
structures: Provided, that such portions of the terminal structure or 
viaduct as may l>c constructed and used for storage or like commer¬ 
cial purpose shall Ik 1 ’subject to taxation in the same manner as other 
property in the District of Columbia.” 

5. That the property described in said Sections 2 and 3 above set 
forth, is property occupied by the defendant, within the purview of 
said Section 6, upon which the defendant is required to |>ay taxes, 
but the said defendant has refused, and does still refuse to pay the 
taxes thereon; that taxes on the said property are due and unpaid 
for the years in the following amounts: 


1910— For the occupation of streets and alleys now 
within the area occupied by the defendant as a 
railroad station and right of way, amount to date 

of sale . 

For the occupation of Delaware Avenue, now 
within the area occupied bv the defendant as a 
railroad station and right of way. 

1911— For the occupation of street- and alleys now 
within the area occupied by the defendant as a 

railroad station and right of way. 

For the occupation of Delaware Avenue, now 
within the area occupied by the defendant as a 
railroad station and right of way. 

1912— For the occupation of streets and alleys now 
within the area occupied by the defendant as a 

railroad station and right of way. 

For the occupation of Delaware Avenue, now 
within the area occupied by the defendant as a 
railroad station and right of way. 

1913— For the occupation of streets and Delaware Ave¬ 

nue now within the area occupied by the defend¬ 
ant as a railroad station and right of way. 


$12,123.07 

1,275.13 

13,770.33 

1 , 448.44 

12,123.67 

1,275.13 

12 , 179.81 


A plat of the property occupied by the defendant is tiled herewith 
showing the streets and alleys occupied by the defendant. 
0 and the dimensions and area* thereof. Said plat is marked 
i “D. C. Exhibit No. 1,” and prayed to be read as a part hereof. 

0. Further, complainant shows to the Court that the statutory 
remedies for the collection of taxes have proven entirely futile for 
the collection of the taxes so due by the defendant; that the com¬ 
plainant has advertised the said property for sale for failure to pay 
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the* said taxes, as provided by law. and the said property lias l>een 
Wught in bv the said District, pursuant to law, because of the lack 
of other purchasers or bidders, and is now held by the plaintiff with 
the right to sell the said property cither at public or private sale. 
Imt no one can be found who is willing to buy the same, and the 
plaintiff is advised that it has no remedy in a court of law, wherefore 
it is remediless, unless this Court will, by equitable interference, as¬ 
sist the complainant in its effort to collect said taxes. 


Pruyrr*. 

W here fore, the complainant prays: 

1. That a writ of suhpwna may issue from this Honorable Court, 
directed to the defendant, commanding him to appear herein and 
answer the exigencies of this bill. 

-• That this Honorable Court will by its decree declare that the 
said taxes set forth in this bill are justly due and owing to the com¬ 
plainant from the defendant, and require the defendant, its officers 
and agents to pay the same to the complainant and to adjudge and 
decree that the defendant, its officers and agents lie held in contempt 
of Court if they refuse to oWy such decree. 

•h That upon the rendering of a decree in favor of the complain¬ 
ant as above prayed that it have an execution as at law for the en¬ 
forcement of the said decree. 

7 4. For such other and further relief as may W proper in 

the premises. 

F. I.. SIDDONS, 

CHESTER HARDING, 

Co in mimioncr* of the />. C. 

CONRAD H. SYME, 

Attorney for Complainant. 

District ok Col cm iu a, **; 

Frederick L. Siddons and Chester Harding, Wing first duly sworn, 
depose and say that they arc the Commissioners of the District of 
Columbia and have read the foregoing petition by them subscriWd 
and know the contents thereof; that the facts therein stated as iq>on 
jiersonal knowledge are true and those stated as upon information 
and W*lief tliev Wlicve to W true. 

F. L. SIDDONS. 

CHESTER HARDING. 

Subscribed and sworn to Wfore me this 2d day of SeptcmW'r A. I)., 
1914. 

[seal. | WILLIAM TINDALL, 

Notary Public , D. C. 
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Motion to Dismiss Hill. 

Filed October 12, 1914. 

******* 

Now comes the defendant, the Washington Terminal Company, 
and moves the court to dismiss the hill of complaint in the above- 
entitled cause for the following reasons: 

1. Because there is no provision of law authorizing the District 
of Columbia to bring suit in the Supreme Court of tne District of 

Columbia to enforce the payment of taxes assessed against 
8 property in the District of Columbia by the rendition of a 
personal judgment therefor, either against the owner of said 
property or any other person using or occupying same, and the 
court is therefore without jurisdiction of said suit. 

2. Because the Supreme Court of the District of Columbia, sitting 
as an Equity Court, has no jurisdiction to hear and determine the 
cause of action set out in the hill of complaint, and grant the relief 
prayed therein. 

8. Because there is no authority in law for the levy of taxes by 
the plaintiff upon the property of the United States within the 
District of Columbia, or to enforce the collection thereof from this 
defendant, even though said property may be used by this defend¬ 
ant for quasi public purposes. 

4. Because the taxing laws of the District of Columbia require 
that all taxes shall be levied in the name of the owner, or trustee or 
trustees of the owner, of the property assessed, and there is no pro¬ 
vision of law requiring this defendani to pay taxes upon the propertv 
of the United States mentioned and described in the bill of com¬ 
plaint. 

5. And for other reasons apparent upon the face of said bill of 
complaint. 

HAMILTON, YERKES HAMILTON, 

Attorneys for Defendant. 


Opinion. 

Filed July 7, 1916. 

******* 

The bill does not state a cause of action and should be dismissed. 
Give two days’ notice of settlement of decree. 

Bv the Court: 

WALTER I. McCOY, 

Justice. 
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9 Decree Dismissing BUI. 

Filed July 11, 1918. 

* * * * * * * 

This cause coming on for hearing on the bill of complaint and 
motion of the defendant to dismiss said cause for the reasons set 
forth therein, and the court having heard argument and duly con¬ 
sidered said motion, and lieing of the opinion that said bill does not 
state a cause of action and should be dismissed, it is thereupon this 
11th day of July, 1916, 1 

Adjudged, ordered and decreed that the hill of complaint in the 
above-entitled cause lx* and it is dismissed with costs 

WALTER I. M(<X)Y, 

Justice. 

from the above decree the plaintiff notes an appeal in open court 

WALTER T. MeCOY, 

Justice. 

Mandate. 

Filed April 20, 1917. 

Exited States of America, ss: 

[seal.] 

The President of I lie United Suites of America to the Honorable 

the Justices of the Supreme Court of the District of Columbia 
Erecting: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some of you, in a cause between District of Columbia, 
plaintiff, and Washington Terminal Company, defendant, Equity 
Xo. $2899, wherein the decree of the said Supreme Court 
entered in said cause on the 11th day of July, A. D. 1916, is 
in the following words, viz: 

This cause coming on for hearing on the hill of complaint and 
motion of the defendant, to dismiss said cause for the reasons set 
forth therein, and the court having heard argument and dulv con¬ 
sidered said motion, and being of the opinion that said bill dws not 
state a cause of action and should l>e dismissed, it is thereupon this 
11th day of July, 1916, 1 

Adjudged, ordered and decreed that the hill of complaint in the 
above-entitled cause he and it is dismissed with costs. 

WALTER I. McCOY, 

Justice. 

as by the inspection of the transcript of the record of the said 
Supreme Court, which was brought into the Court of Appeals of 
the District of Columbia by virtue of an appeal, agreeablv to the 
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Act of Congress in such case made and provided, fully and at large 
appears. 

And whereas, in the present term of April, in the year of our Lord 
one thousand nine hundred and seventeen, the said cause came on 
to be heard before the said Court of Appeals on the said transcript 
of record, and was argued by counsel: 

On consideration whereof, it is now here ordered, adjudged and 
decreed by this Court that the decree of the said Supreme Court in 
this cause l>e, and the same is hereby, affirmed with costs; and that 
the said defendant, Washington Terminal Company, recover against 
the said plaintiff Five dollars for its costs herein expended and have 
execution therefor. 

April 2, 1917. 

And whereas, to wit, on the 25th day of May in the year 
11 of our Lord 1917, the following appears of record: 

“On consideration of the appellant’s motion to recall the 
mandate in the above entitled cause and to amend the same by direct¬ 
ing that such further proceedings be had in the Supreme Court, if 
any, as the said Supreme Court may deem proper, it is by the Court 
this day ordered that said motion l>e and the same is hereby granted. M 

You, therefore, are hereby commanded that such execution and 
proceedings be had in said cause, as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

Witness the Honorable Seth Shepard, Chief Justice of said Court 
of Appeals, the 20th day of April in the year of our Lord one 
thousand nine hundred and seventeen. 

IIENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Costs of Defendant: 


Clerk . $ 

Attorney. $5.00 

Printing Record . $ 


$5.00 Paid 

(Note) —Recalled May 25, 1917. 

Reissued “ “ “ . 

A 

Motion to Amend Bill. 

Filed June 12, 1917. 

******* 

Now comes the plaintiff, the District of Columbia, and moves for 
leave to amend its original bill filed herein so as to conform to a 
declaration at law. 

2—3199a 
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For grounds for this motion plaintiff says: 

1. That by the Act of March 3, 1915, (38 Stats., 956) the Judicial 
Code of March 3, 1911 (36 Stats., 1164) Sec. 274 was amended so 
as to provide that where a suit in equity should have been brought 

at law the Court shall order any amendments to the pleadings 
12 which may I>e necessary to conform them with the proper 
pract ice. 

2. That the Court of Appeals in its opinion of April 2, 1917, in 
effect determined that the present action should have been brought 
on the law side of the Court. 

3. That the present cause comes squarelv within both the letter 
and the spirit of the said Act of March 3, 1915. 

C. 11. SYME, 

F. H. S., 

F. H. STEPHENS, 
Attorneys for Plaintiff.. 

Messrs. Hamilton and Hamilton, Washington, 1). C.: 

lake notice that the above motion will l>e set down for argument 
for Fridav, June 15, 1917. 

C. II. SYME. 

F. II. S. 

F. H. STEPHENS. 


Order 'Overruling Motion to Amend. 

Filed July 12, 1917. 

******* 

On consideration of the motion of plaintiff for leave to amend the 
bill of Complaint so as to conform to an action at law it is this 
12th da\ of Jul\, 1 *11 7, ordered that said motion be and it is over¬ 
ruled on the ground that said motion was not seasonably made. 

WENDELL P. STAFFORD, 

Justice. 

From the above action of the Court the plaintiff notes an appeal 
in open court. 

WENDELL P. STAFFORD, 

Justice. 
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Mandate, 


Filed April 19, 1918. 
United States of America, ss: 

SEAL.] 


1 he President of the t nitcd States of America to the Honorable 

Justices of the Supreme Court of tho District of Columbia, Greet¬ 
ing: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some of you, in a cause between District of Columbia, 
plaintiff, and Washington terminal Company, defendant, Equity 
No. J-899, w herein the decree of the said Supreme Court entered 
in said cause on the 12th day of July, A. I). 1917, is in the following 
words, viz: 

On consideration of the motion of plaintiff for leave to amend the 
bill of complaint^so as to conform to an action at law it is this Pith 
day of July, 1917, ordered that said motion l>e and it is overruled on 
the ground that said motion was not seasonably made. 

WENDELL P. STAFFORD, 

Justice. 


as bv the inspection of the transcript of the record of the said 
Supreme'Court, which was brought into the Court of Appeals of 
the District of Columbia by virtue of an appeal, agreebly to the act 
of Congress in such case made and provided, fully and at large ap¬ 
pears. 

And whereas, in the present term of April, in the year of our Lord 
one thousand nine hundred and eighteen, the said cause came on to 
l>e heard before the said Court of Ap]>eals on the said transcript of 
record, and was argued by counsel: 

On consideration whereof, it is now here ordered, adjudged and 
decreed by this Court that the decree of the said Supreme Court in 
this cause lie, and the same is hereby, reversed, with costs; 
14 and that the said plaintiff, District of Columbia, recover 
against the said defendant sixteen dollars and ten cents, for 
its costs herein expended and have execution therefor. 

And it is further ordered that this cause l>e, and the same is here¬ 
by, remanded to the said Supreme Court for further proceedings not 
inconsistent with the opinion of this Court. 


April 1, 1918. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause in conformity with the 
opinion and decree of this Court as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 
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Witness the Honorable Constantine .T. Smyth, Chief Justice of 
said Court of Appeals, the 19th day of April in the year of our Cord 
one thousand nine hundred and eighteen. 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 

Costs of iMaintiff: 

Clerk . $6.00 

Attorney . $ 

Printing Record . $9.50 Due Clerk 


$16.10 


Objections to Application for Leave to Amend. 

Filed May 10, 1918. 

****** * 

Now conies the defendant, \\ ashington Terminal Company, and 
objects to the allowance of the proposed amendment ottered bv 
plaintiff for the following reasons: 

1. Because this court is without authority to sot aside or amend 
the final decree entered herein on July 11, 1910. 

_ Because this court is without authority of law to reopen 

lo said cause and to permit an amendment to the bill of com¬ 
plaint, which was dismissed by final decree entered on July 
11, 1910. 

3. Because the final decree entered herein on July 11, 1910, dis¬ 
missing the bill of complaint was affirmed on appeal by the Court 
of Appeals, and said ca*e on April 2, 1917, and its mandate of 
affirmance was sent to the lower court on May 25, 1917, which 
affirmance and mandate in no way reversed, modified or otherwise 
interfered with or disturbed the final decree of this court of Julv 
11, 1910, dismissing the bill of complaint. 

4. Because this court is without jurisdiction and power to set aside 
i • n decree of July 11, 1910, or to permit an amendment to the 
lull of complaint in this cause under the sup|)osed authority of the 

mandate of the Court of Appeals filed herein on the 19th dav of 
April, 1918. J 

o. Because the act of Congress of March 3, 1915, incorporated in 
the Judicial Code as Section 274a does not permit or authorize an 
amendment to the bill of complaint after final decree dismissing 
said bill and the affirmance of said decree on appeal. 

6. Because the application for leave to amend said bill of complaint 
under authority of the act of Congress of March 3, 1915, incorporated 
in the Judicial Code as Section 274a, comes too late. 

HAMILTON & HAMILTON, 

Attorneys for Defendant. 
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16 Order Granting Leave to Amend. 

Filed May 10, 1018. 

******* 

On hearing the motion of the plaintiff for leave to amend its bill 
by conforming to an action at law, <fc after argument by counsel & 
consideration by the court,— * 

It is this 10th day of May, 1918, adjudged, ordered & decreed 
that the plaintiff lx*, it is hereby, granted leave to amend its bill 
by conforming the same to a declaration at law. 

F. L. SIDDONS. 

From the above order the defendant notes an appeal in open Court. 
Bond for costs is fixed at one hundred dollars. 

F. L. SIDDONS. 


Amended Hitt. 

Filed May 14, 1918. 

******* 

Now comes the plaintiff, the District of Columbia, and with the 
leave of the Court first had and obtained, and pursuant to the tenor 
of the Act of March 3, 1915, (38 Stat., 950) amends its original bill 
filed herein bv conforming the same to a declaration at law, to wit: 

1. The plaintiff, the District of Columbia, a municipal corpora¬ 
tion, sues tlie defendant, the Washington Terminal Company, a cor¬ 
poration, doing business in the District of Columbia, for money pay¬ 
able by the defendant to the plaintiff for that the said defendant at 
the times mentioned in the bill of particulars attached hereto and 
made a part hereof, was required by, and — became and was the duty 
of the said defendant under the Act of Congress, approved 
17 February 28, 1903, which provides: 

“Sec. 0.* That the property owned or occupied by the ter¬ 
minal company, or by the Philadelphia, Baltimore and Washing¬ 
ton Railroad Company, or by the Baltimore and Ohio Railroad Com¬ 
pany, under authority of this Act or otherwise, together with the im¬ 
provements that may be put thereon shall be subject to taxation in 
the District of Columbia in the same manner and to the same extent 
as other property in the District, and all tracks and sidings shall be 
taxed as real estate: Provided, That no assessment, valuation, or tax 
shall be made, laid or levied on the stations, terminals and lines of 
railroad located, constructed or maintained under the authority of 
this Act in excess of that which would or could be lawfully made, 
laid or levied, if said stations, terminals, and lines of railroad were 
located, constructed, and maintained without the use of bridges, 
tunnels, viaducts, retaining walls or other structures necessary or 
properly employed to elevate or depress the same as required by this 
Act; it being the true intent and meaning hereof that the lines of 
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railroad and terminals hereby authorized shall be assessed and valued 
for the purpose of taxation and taxed on the same basis as if the 
same were not constructed and maintained by means of such bridges, 
tunnels, viaducts, retaining walls and other structures: Provided, 
That such portions of the terminal structures or viaducts as may be 
constructed and used for storage or like commercial purpose shall 
he subject to taxation in the same manner as other property in the 
District of Columbia.” 


to pay to the District of Columbia taxes on all of the streets, avenues 
and alleys which were closed to the public and given into the pos¬ 
session of the defendant for the use of the terminal station provided 
for in said Act, and which property has l>een and is now used and 
occupied bv the defendant, pursuant to the terms of the said Act; 
and the said defendant under the terms of the aforesaid Act, became 
and is, indebted to the plaintiff in the sum of Forty-eight thousand, 
seven hundred nineteen Dollars and Twenty-four Cents ($48,- 
719.24), for taxes on the areas occupied by the said streets, avenues 
and alleys, so closed to the public and occupied by the defendant, as 
aforesaid, with Five thousand, seven hundred and twenty-nine Dol¬ 
lars and Forty-three Cents ($5,729.43) penalties thereon, and Three 
Dollars and Fifty Cents ($3.50) cost of advertising, being a 
18 total of Fifty-four thousand, Four hundred and fifty-two 
Dollars and Seventeen Cents ($54,452.17), for the years and 
amounts as follows:— 


Washington Terminal Company to District of Columbia. Dr. 


1910. For the occupation of streets and alleys now within the area 
occupied by the defendant as a railroad station and right 
of way, amount to date of sale,— 

Tax. Penalty. Advertising. Total. 

$11,021.00 1,102.11 .50 12,123.07 

1910. For the occupation of Delaware Avenue, now within the area 

occupied by the defendant as a railroad, station and right 
of way,— 

Amount 
required 
to redeem. 

1.158.75 973.35 _ 2,132.10 

1911. For the occupation of streets and alleys now within the area 

occupied by the defendant as a railroad station and right 
of way, amount to date of side,— 

Total. 

11,021.Ob 1,102.11 .50 12,123.67 

1911. For the occupation of Delaware Avenue, now within the area 
occupied by the defendant as a railroad station and right 
of way,— 

1.158.75 115.88 .50 1,274.63 





DISTRICT OF COLUMBIA. 


15 


1912. For the occupation of streets and alleys now within the area 
occupied by the defendant as a railroad station and right 
of way, amount to date of sale,— 

11,021.00 1,102.11 .50 12,123.67 

1912. For the occupation of Delaware Avenue, now within the area 

occupied by the defendant as a railroad station and right 
of way,— 

1,158.75 115.88 .50 1.274.03 

19 

1913. For the occupation of streets and alleys now within the area 

occupied by the defendant as a railroad station and right 
of way, amount to date of sale,— 

Tax. Penalty. Advertising. Total. 

$11,021.00 1,102.11 .50 12,123.07 ' 

1913. For the oecupafion of Delaware Avenue, now within the area 
occupied by the defendant as a railroad station and right 
of way,— 

1,158.75 115.88 .50 1,274.03 

but the said defendant* wholly neglecting and disregarding its duty 
in the premises under the said Statute, has refused to pay for the 
taxes on the said streets, avenues and alleys, or any part thereof, 
although often requested so to do, whereby a cause of action has 
accrued to the plaintiff against the defendant for the said sums of 
money. Wherefore the plaintiff claims the sum — $54,452.17, with 
interest at six per cent, on each of the annual bills for taxes as set 
forth in the bill of particulars from the end of the respective years 
wherein the same accrued and became payable, besides costs of this 
suit. 

2. That the plaintiff sues the defendant for other money payable 
by the defendant to the plaintiff' for work done and material provided 
by the plaintiff for the defendant at its request; for money lent by 
the plaintiff to the defendant; for money paid by the plaintiff for 
the defendant at its request ; for money received by the defendant 
for the use of the plaintiff; and for money found to be due from the 
defendant to the plaintiff on account stated between them. 

Wherefore, the plaintiff brings this suit and claims the sum — 
$54,452.17, with interest at six per cent on each of the annual bills 
for taxes, as set forth in the said bill of particulars, from the 

20 end of the respective years wherein the same accrued and 
became pavable, besides costs of this suit. 

0. H. SYMH, 

F. II. S., 

Corporation Counsel, for Plaintiff. 

F. H. STEPHENS, 

Asst. Corp . Counsel. 

(Note) —Bill of Particulars attached to Amended Bill of Com¬ 
plaint same as statement on pages 18 and 19 of this record. 
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District of Columbia, ss: 

Ben L. Prince, being duly sworn, says he is the Collector of Taxes 
for the District of Columbia, and lots charge and supervision of the 
collection of all taxes in tlie District of Columbia, and has charge of 
all records of the said District relating to the payment of such taxes; 
that the Washington Terminal Company, the defendant, in the fore¬ 
going and annexed declaration, which is made a part of this affidavit, 
is justly indebted to the District in the amounts and for the years 
set out in the bill of particulars filed with the said declaration, which 
bill of particulars is specifically hereby referred to and made a part 
of this affidavit, and that the said Terminal Company has not paid 
any part of the taxes so charged against it in the said bill of par¬ 
ticulars; that the said Washington Terminal Company is now justly 
indebted to the District of Columbia on account of such taxes in 
the sum of Forty-eight thousand, seven hundred and nineteen dol¬ 
lars and twenty-four cents (48,719.24), with penalties thereon of 
Five thousand, seven hundred and twenty-nine Dollars and 
—" 1 ^ till 0(_ (tilt ', ($5,729.48) and costs of advertising, Three 

dollars and fifty cents, ($8.50), being a total of Fifty-four 
thousand, four hundred and fifty-two dollars and seventeen cents 
($54,452.17), with interest on each annual bill at eight per cent, 
exclusive of all set-offs and just grounds of defense; that afliant has 
endeavored to collect such taxes, but the said Washington Terminal 
Company has refused and does still refuse to pay the same; and that 
such taxes arise out of the occupation by the said defendant of the 
areas of the streets, avenues and alleys which were closed for the use 
and occupation of the defendant and which have been, for the periods 
charged, used and occupied and are now used and occupied by the 
defendant for the purposes of a terminal station. 

BEN L. PRINCE. 

Subscribed and sworn to before me this 18 day of Mav, 1918. 
[seal.] C. M. TOWERS, 

Notary Public, D. C. 

Memorandum . 

May 27, 1918.—Bond on appeal of defendant for $100 approved 
and Piled. 


Assignment of Errors. 

Filed June 18, 1918. 

* * * ♦ * * * 

Now comes the defendant, and submits the following assignment 
of errors: 

1. That the court was without authority of law to set aside or 
amend the final decree entered July 11, 1916. 

22 2. Because this court was without authority of law to re¬ 

open this cause and to permit an amendment to the bill of 
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complaint in the shape of a declaration at law to be filed without 
first setting aside said final decree of July 11, 1916. 

3. Because said final decree dismissing the suit was affirmed on 
appeal by the Court of Appeals, and its mandate of affirmance was 
sent to the lower court on May 25, 1917, which affirmance and man¬ 
date in no way reversed, modified or otherwise interfered with or dis¬ 
turbed the final decree of this court of July 11, 1916. 

4. Because this court was without jurisdiction and power to set 
aside the final decree of July 11, 1916, or to permit an amendment 
to the bill of complaint under the supposed authority of either or 
both of the mandates of the Court of Appeals filed herein May 25, 
1917, or April 19, 1918. 

5. Because the act of Congress on March 3, 1915, incorporated in 
the Judicial Code as Section 274a, does not permit or authorize an 
amendment to the bill of complaint after expiration of the term at 
which the final decree dismissing said bill has been entered and the 
affirmance of said decree on appeal. 

6. Because the application for leave to amend the bill of com¬ 
plaint under authority of the act of Congress of March 3, 1915, in¬ 
corporated in the Judicial Code as Section 274a, came too late. 

7. Because the amendment tendered, which seeks to convert a 
bill in equity into a suit at law, having for its object the entry of a 
personal judgment against the defendant for the amount of general 
taxes assessed upon real estate owned by the United States, is ineffec¬ 
tual and useless because there is no provision of law author- 

23 izing the District of Columbia to assess property of the United 
States for general taxes or to enforce the payment of such taxes 
so assessed by the recovery of a personal judgment in a suit at law 
against the person or corporation using or occupying said property 
under authority of an act of Congress. 

HAMILTON & HAMILTON, 

Attorneys for Defendant. 

Copy rec’d June 13/18. 

C. H. SYME, 

F. II. S., 

F. H. STEPHENS, 

A tt’ys for D. C. 

Designation of Record. 

Filed June 13, 1918. 

******* 

The Clerk will please include in the record on appeal in the above- 
entitled cause the following: 

1. Bill of complaint, filed September 9, 1914. 

2. Motion to dismiss the bill filed October 12, 1914. 

3. Opinion by McCoy, J., filed July 7, 1916. 

4. Decree dismissing bill, filed July 11, 19i6. 

3—3199a 
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5. Mandate of Court of Appeals, filed April 20 (May 25) 1917. 

6. Motion of plaintiff to amend bill, filed June 12, 1917. 

7. Order overruling motion of plaintiff to amend bill, filed July 

12, 1917. J 

8. Mandate of Court of Appeals, filed April 19, 1918. 

9. Objections of defendant to proposed amendment, filed May 

10, 1918. J 

10. Order granting leave to amend bill, filed May 10, 1918. 
Memo.: Appeal noted. 

1L Amended bill (declaration, bill of particulars and 
affidavit), filed May 14, 1918. Memo.: Bond on appeal ap¬ 
proved. 

12. Assignments of error, filed June 13, 1918. 

13. This designation. 

HAMILTON & HAMILTON, 

Attorneys for Defendant. 

Designation rec’d June 13/18. 

C. H. SYME, 

F. H. 8, 

F. H. STEPHENS, 

Att’ys for D. C. 


25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 24, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
pR-rt of this transcript, in cause No. 32899 in Equity, wherein Dis¬ 
trict of Columbia is Plaintiff and Washington Terminal Company is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 6th day of July, 1918. 

fSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No 
3199. Washington Terminal Company, Appellant, vs. District of 
Columbia. Court of Appeals, District of Columbia. Filed Jul- 10 
1918. Henry W. Hodges, Clerk. 
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IN THE 


of j^jioals, piafrid of Columbia. 


OCTOBER TERM, 1918. 


No. 3199. 


WASHINGTON TERMINAL COMPANY, Appellant, 

vs. 

DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


Statement. 

This cause has been before the Court of Appeals on two 
former occasions (46 App. D. C., 262; 47 W. L. R., 216), 
and is now brought back to this court for the purpose of lay¬ 
ing the basis for appeal to the Supreme Court of the United 
States. 

For convenient reference we will briefly sketch the history 
of the litigation. On September 9, 1914, the appellee filed 
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its bill of complaint on the equity side of the court below 
against the appellant, to obtain a personal decree against 
appellant for the amount of certain general taxes alleged to 
have been assessed by the District authorities upon that por¬ 
tion of the bed of certain streets, avenues, and alleys, the title 
to which was in the United States, as was contained within 
the area specifically set aside by act of Congress by metes and 
bounds, and upon which the Washington Terminal Com¬ 
pany was required by law to construct a terminal station and 
viaduct. The bill not only sought a personal decree against 
the Terminal Company for the taxes so assessed, but prayed 
for an order of contempt against the officers and agents of 
said company if they should refuse to obey such decree. It 
also prayed that the appellee might have execution as at law 
for the enforcement of such decree. 

The extraordinary relief prayed for in this bill, so far as 
the obtaining of a personal decree for the amount of the taxes 
assessed and an order of contempt in the event of the failure 
of the company to pay said taxes is concerned, is not only not 
based upon any claimed statutory authority, but was in con¬ 
travention of the plain statutory remedies provided for the 
collection of taxes, and was predicated solely upon the claim 
that such statutory remedies for the collection of taxes “have 
proven entirely futile,” the bill alleging that the appellee 
had advertised the property for sale for failure to pay taxes 
as provided by law, and it was bought in by the District 
because of lack of other purchasers, and is now held by the 
District with the right to sell and convey the same either at 
public or private sale, but that no one has been found who 
was willing to purchase same from the District. 

To this bill of complaint appellant interposed a motion to 
dismiss for the reasons set forth in said motion (Rec., p. 7); 
which motion, after argument by counsel and consideration 
by the court, was granted and the bill was dismissed by decree 
entered on the 11th day of July, 1916 (Rec., p. 8). From 
this decree the District took an appeal to the Court of Ap- 




peals, and this court affirmed the decree of the court below 
(46 App. D. C., 262). 

After the mandate on said decision had been sent to the 
lower court, appellee requested this court to recall its man¬ 
date for the purpose of having it amended in the particular 
manner asked by it, and this court granted said request and 
amended the mandate in the language requested by appellee 
on May 25, 1917 (Rec., p. 9). 

Thereafter nothing was done by the appellee until the 
12th day of June, 1917, when it filed its motion in the lower 
court for leave to amend the original bill so as to conform to 
a declaration at law (Rec., p. 9). This motion came on for 
argument before the equity court on June 15, 1917, some 
ten days after the June term of the court had opened, and 
after consideration thereof the court overruled said motion on 
the ground that it was not seasonably made (Rec., p. 10). 
Thereupon the appellee took its second appeal to this court, 
and the action of the lower court in overruling said motion 
for leave to amend the bill of complaint was reversed by the 
opinion of this court filed on April 1, 1918, and Reported in 
46 Washington Law Reporter, 216. 

In its opinion this court held that the former mandate, 
while not reversing the final decree, necessarily implied that 
the case was restored to the lower court with power to make 
an order permitting an amendment, and that the ground 
of denial of the motion for leave to amend stated by the lower 
court was not well taken, in that the rule with respect to the 
terms had no application to the case under the view expressed 
by this court. The court further expressed the opinion that 
section 274a of the Judicial Code, the construction of which 
was brought into question in passing upon said application 
for leave to amend the bill of complaint, gave the authority 
to the lower court to grant the amendment requested, by 
which it was sought to change the form of action from a bill 
in equity to a declaration in a suit at law, and the cause was 




remanded to the lower court for further proceedings not in- 
consistent with the opinion of this court. 

Thereupon the appellee renewed its application to the 
lower court for leave to amend its bill of complaint by sub¬ 
stituting in lieu thereof a declaration in a suit at law T , and the 
lower court, feeling bound by the decision of this court, 
granted said leave by decree passed on the 10th day of May 
1918 (Rec., p. 13). 

The appellant interposed various objections to the appli¬ 
cation for leave to amend the bill of complaint, which are 
set out on page 12 of the record. 

The amendment allowed, which in form from beginning 
to end is a declaration at law, was filed on May 14, 1918 
(Rec., p. 13). By the allowance of this amendment it would 
seem that the proceedings in equity were finally ended and 
the case transferred to the law side of the court for trial 
before a jury, unless such should be waived. 

From the decree permitting the amendment, and thus 
terminating said equity proceedings and transferring the case 
to a court of law for trial, the appellant has taken this appeal, 
not on the theory that this court will change its opinion 
heretofore expressed on the questions raised in the case, but 
as a necessary step to obtain a review by the Supreme Court 
of the L nited States of the questions raised in the case and 
particularly of the interpretation placed by this court upon 
section 274a of the Judicial Code. 
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ARGUMENT. 

I. 

The assignments of error 1 to 6, inclusive, found in the 
record on page 16, raise serious questions of practice and the 
interpretation of section 274a of the Judicial Code in its 
application to the present case. Inasmuch as the court has 
already expressed an opinion on these questions, we do not 
propose to burden the court with a re-argument of them, 
although we respectfully suggest that we cannot agree with 
the interpretation placed thereon by this court. So far as the 
interpretation and application of section 274a of the Judicial 
Code is concerned, this court, in its last opinion rendered in 
cause No. 3110, having found that the direction of the court 
as contained in its prior amended mandate affirming the 
decree of dismissal of the cause, but referring the cause back 
to the lower court with directions to take “such further pro¬ 
ceedings, if any, as it might deem proper,” necessarily im¬ 
plied that the case was restored to the lower court with power 
to make the orders indicated, and therefore that the applica¬ 
tion to the lower court thereafter for leave to amend was 
seasonably made at “a stage of the cause,” as required by the 
statute, w r ould seem to render it useless and unnecessary for 
us to again argue the questions raised by assignments of error 
Nos. 5 and 6. If we are to assume, as the court found, that 
the effect of the first amended mandate was to reopen the case 
in the lower court, notwithstanding the fact that the final 
decree was sustained, then it may be admitted that there is 
some ground for the claim that the application to amend was 
made during “a stage of the case.” 

Based upon the same conclusion, this court also found that 
the rule of the lower court with respect to terms had no 
application to the case or affected the pow T er of the lower 
court to entertain the motion for leave to amend. 

We desire to express our dissent from the decision of the 
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court on both of these questions, in order that we may not be 
understood as waiving our contention that they were cor¬ 
rect 1\ decided. In view of the fact, however, that both ques¬ 
tions were more or less fully argued orally and in our brief 
filed in cause No. 3110, we deem it unnecessary to make 
further reference to them. 

II. 


Assignment of error No. 7 (Rec., p. 17) raises the ques¬ 
tions as to whether there is any legal right on the part of 
the appellee to maintain a suit at law against an individual 
to recover the amount of general taxes assessed by it upon 
real estate owned by the United States, and as to whether 
such legal right, if any, extended to the enforcement of the 
payment of such taxes by a personal judgment as for the 
recovery of a debt in a suit at law against the person or cor¬ 
poration using or occupying said property. We must re¬ 
spectfully insist that these questions have not heretofore been 
fairly presented to this court for consideration or decision. 
If, when these questions are directly and fully presented, this 
court, after a careful consideration thereof, should come to 
the conclusion, as we respectfully submit under the authori¬ 
ties it should do, that in the absence of statutory authority 
there is no power in the lower court to maintain an action 
at the suit of the municipality against an individual for the 
recovery of general taxes, then it would seem that by granting 
leave to amend so as to permit the filing of a suit at law by 
the municipality the court would be doing a useless thing, 
and instead of simplifying and cutting short the litigation, 
would be merely lending its aid to increasing and prolong¬ 
ing it. 

In other words, we respectfully submit that the controlling 
authority in this District and the vast weight of authority 
elsewhere would seem to make it necessary for this court, 
upon full consideration of this matter, to decide that in the 
absence of statutory assistance and authority a suit at law 
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cannot be maintained by the appellee under the facts shown 
in the record, even if we were to admit for the sake of argu¬ 
ment the existence of a Congressional intention that general 
taxes should be paid on the streets and avenues occupied by 
the appellant, and that the granting of leave to amend would 
therefore be ineffectual and not in the interest of terminating 
litigation. 

It is true that the Court of Appeals in its first decision in 
this case, found in 46 Appeals D. C., 262, touched upon the 
matter of remedy by way of resort to a common-law action 
for enforcement of the tax, and purely by way of illustration 
quoted an argument by Cooley in his work on taxation to the 
effect that in the absence of statutory remedy for the collec¬ 
tion of a tax imposed by the legislature “it may well be held 
that the legislature contemplated enforcement of the tax by 
the ordinary remedies, and therefore if the tax was assessed 
against an individual that assumpsit or debt would lie for the 
recovery thereof.” It could hardly be claimed that this court 
seriously decided that question, because the question of the 
alleged right to maintain a suit at law for the recovery of the 
taxes was not presented by the record or the briefs or argu¬ 
ments on either side and a decision thereon would have been 
purely obiter. A glance at the record and briefs in the first 
appeal will clearly demonstrate this statement. In its bill 
of complaint the appellee said (/Rec., p. 6), “the plaintiff is 
advised that it has no remedy in a court of lawand it there¬ 
fore prayed leave to file its bill of complaint for the purpose 
of obtaining a personal decree against the appellant and re¬ 
quiring the appellant, its officers and agents, to pay the same 
or be held in contempt if they refused to obey such decree. 
In its brief in said first case, No. 2997, the appellee maintained 
the same contention and claimed that because of the absence 
of any right of action at law, it should be permitted to en¬ 
force its claim by bill in equity. Nor did the brief of appel¬ 
lant in that case admit or suggest the existence of a legal 
remedy, but confined the argument to the claim that a court 
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of equity had no jurisdiction. There was no suggestion in 
oral argument of said case, either by counsel or the court, 
that a legal remedy existed, and we therefore cannot believe 
that this court intended by the language used in its opinion, 
found in 40 Appeals, to seriously determine a question which 
had not been raised or argued or suggested on the record. 
This court did decide in that case that there was no provision 
of law which authorized the collection of said taxes; and 
further, that where a special provision for the collection of 
taxes is made by the legislature, there can be no resort to a 
common-law action for the enforcement of the tax. 

It is further true that in touching upon this matter, al¬ 
though incidentally only to the main contention and decision 
in the case, this court quoted a suggestion or argument by 
Mr. Cooley that: 

“but instances have occurred of tax laws which pro¬ 
vided for levying the tax, but made no provision 
whatever for collection. In such case it may well be 
held that the legislature contemplated the enforce¬ 
ment of the tax by the ordinary remedies; and, there¬ 
fore, if the tax was assessed against an individual that 
assumpsit or debt would lie for the recovery thereof. 
This same reasoning would support a proceeding in 
equity to enforce a lien for the tax when assessed, 
not against an individual, but against property. 
* * * In State ex rel. vs. Severance, 55 Mo., 378, 

a law for the taxation of railroads had designated no 
particular mode for the collection of the tax, but the 
court adopted what it termed the well-known rule that 
‘where a statute creates a right and gives no remedy 
the party may resort to the usual remedv in such 
cases/ See, also, Oakland vs. Whipple, 39 Cal., 112; 
State vs. Georgia Co., 112 N. C., 34; 19 L. R. A., 485; 
17 S. E., 10; Boston vs. Turner, 201 Mass., 190; 87 
N. E., 634. It is plain, however, that there are no 
equitable grounds upon which this bill may be sus¬ 
tained.” J 
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It will be noted that Mr. Cooley did not express the opinion 
that a suit at law could be maintained to collect taxes in the 
absence of statutory authority to that effect, but merely ar¬ 
gued that “it may well be held that the legislature contem? 
plated the enforcement of the tax by the ordinary remedies”; 
and it is to be further noted that the authorities quoted by 
this court above were taken from a foot-note of Cooley’s work 
as purporting to support the suggestion by the author that a 
suit at law could be maintained. We assume that this court 
did not carefully examine the authorities referred to in 
Cooley, because none of them in fact supports the suggestion 
and argument made by the author and quoted by the court. 
All of those cases are based upon authority conferred by 
State statutes, and that none of them supports the theory 
advanced by the author and above referred to is evident from 
a casual inspection of the cases themselves. 

The case of State ex rel. Kansas City, St. J. & C. B. R. R. 
Co. vs. Severance, 55 Mo., 378, did not involve the question 
of the collection of a tax at all, but was an application for 
mandamus by a railroad company to compel the city of St. 
Joseph to change an assessment of its property within the 
city limits, and based upon provisions of the city charter, 
and to have its property assessed at a lower rate by the State 
Board of Equalization acting under an act of the State legis¬ 
lature which provided for a uniform system for collection of 
taxes on railroads. The main contention in the case made 
by the city was that the State tax law did not apply to the 
city because its charter had been granted prior thereto; and 
among other numerous objections as to why the State law 
did not control, it was urged that the State law did not make 
adequate provision for collection of the taxes which may be 
due to cities and towns within which the taxpayer owns 
property. The court, after holding that the State law con¬ 
trolled, and, so far as inconsistent with the provisions of the 
city charter, superseded the provisions thereof, disposed of 
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the contention that the State law made inadequate provision 
for the collection of taxes as follows: 

“It is, however, said that the act of the legislature 
designates no particular mode by which cities and 
towns can collect the taxes from the company under 
the valuation made by the board of assessment. But 
this is not an insuperable objection. The well-known 
rule is that where a statute creates a right and gives 
no remedy, the party may resort to the usual remedy 
applicable to such a case. 

“I think the judgment should be affirmed, making 
the writ of mandamus absolute.” 

So far as we have been able to ascertain, the above quota¬ 
tion is the nearest approach to a decision by any court that 
a suit at law could be maintained under the circumstances of 
this case. While the “well-known rule” loosely referred to 
by the court may be true as an abstract proposition, it is cer¬ 
tainly not true and not supported by authority when 
applied to the matter of collection of taxes assessed against 
real estate. 

The only decisions cited by the Missouri court in support 
of the above-quoted portion of its decision are the cases of 
Carondelet vs. Picot, 38 Mo., 125, and Almy vs. Harris, 5 
Johnson, 175. 

In the Carondelet vs. Picot case, a demurrer was sustained 
to a petition of the city to collect by personal action from 
the defendant special assessments for pavements and curbing 
alleged to be due for work done by the city under a city ordi¬ 
nance. The court held that the section of the ordinance 
providing for suit against the land-owner was without au¬ 
thority and not warranted by the charter of the city, and the 
demurrer was sustained. 

In the other case, that of Almy vs. Harris, Harris sued 
Almy for disturbing the enjoyment of a ferry and had judg¬ 
ment. But the court in reversing the judgment said that the 
act to regulate ferries prohibited any person from keeping 
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a ferry unless licensed in the manner directed by the act, 
under a penalty of five dollars; and that if Harris had pos¬ 
sessed a right at common law to the exclusive enjoyment of 
this ferry, then the statute giving a remedy in the affirmative, 
without a negative, express or implied, for a matter authorized 
by the common law, he might, notwithstanding the statute, 
have his remedy by action at common law. But the court 
further held that Harris had no exclusive right at common 
law, nor any right, but what was derived from the statute. 
Consequently he could have no right since the enactment of 
the statute except those which it gave, and his remedy there¬ 
fore must be under the statute limited to a recovery of the 
penalty named therein. The judgment for plaintiff was 
therefore reversed. 

It would not seem that either of these cases constituted any 
authority whatever for the statement by the court in the 
Severance case. 

The next case referred to by this court in its former opinion 
was that of City of Oakland vs. Whipple, 39 Cal., 112. This 
case involved an appeal from a judgment entered against the 
defendant for personal taxes assessed by the city of Oakland 
on a steamboat owned by the defendant. The contention 
made by the defendant was that the assessment was made 
under act of the legislature of April 24, 1862, and that the 
statute provided that the tax cannot be enforced in a per¬ 
sonal action “against the owner” and that the statute made a 
seizure and sale of the property assessed the exclusive remedy 
in such a case; but the court held that section 22 of the act 
referred to authorized the tax collector “upon entry of an 
assessment upon movable property to anyone who does not 
own real estate within the city to demand forthwith the pay¬ 
ment of the taxes” and then goes on to provide that if the 
owner shall neglect or refuse to pay, the collector might 
seize sufficient personal property to satisfy the tax. The 
court further held that under the language of the statute, 
seizure and sale of personal property was not the exclusive 




remedy, as that was merely a new and-summary method of 
collecting the tax; that under other State statutes, if a tax 
has been duly assessed the owner of the property becomes 
personally liable for it, and the remedy is not confined to 
seizure and sale nor to the enforcement of a lien upon the 
property. The court cited in support of this statement the 
case of People vs. Seymour, 16 Cal., 332, and the report in 
that case shows that by act of the legislature of California of 
1860, the district attorney was authorized and directed to 
commence “a civil action in the name of the people of the 
State of California in any of the courts’' to recover unpaid 
taxes. In discussing this statute the court said: 

“Every tax levied under the provisions of authority 
of this act is made a judgment against the person and 
a lien against the property assessed; which lien shall 
attach and judgment date as of the first Monday in 
March of each year, and shall have the full force and 
effect of an execution against all property of the delin¬ 
quent, which judgment shall not be satisfied or the 
lien be removed until the taxes are all paid or the 
property has been absolutely vested in a purchaser 
under sale for taxes. * * * It is thus seen that 

the tax upon property is as well a personal charge as 
a charge upon the property.” 

The court accordingly held that under this statute it was 
provided that every tax levied should be a judgment against 
the person, having the force and effect of an execution, and 
that the district attorney, who was authorized by the statute 
to institute a civil action against the delinquent tax payer, 
could maintain a suit at law for the collection of the tax 
levied in pursuance of that law. 

The next case was that of State vs. Georgia Co., 112 N. C., 
34. This was a civil action in the nature of a creditor's bill 
(there being no distinction between law and equity) brought 
by the State and county for the appointment of a receiver 
of the defendant corporation to collect its assets and pay its 
debts. Apparently the only debts alleged to be due were 
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taxes, and the hearing was on a demurrer to the complaint. 
The court said: 

“The tax list is a judgment against every person 
for the amount of the tax, and the copy delivered to 
the sheriff is an execution. * * * Indeed, every 

revenue act from 1869 down to the present expressly 
provides that the tax lists shall have ‘the force and 
effect of a judgment and execution.’ The plaintiffs 
therefore have a judgment and execution with a re¬ 
turn of nulla bona by the sheriff. * * * All causes 
of action become debts after judgment. * * * The 
demurrer should have been overruled.” 

Boston vs. Turner, 201 Mass., 190, is the last case cited in 
the foot-note of Cooley purporting to support the doctrine 
that a suit at law T can be maintained to enforce collection of 
taxes. The Massachusetts courts as a matter of fact have 
time and again held the contrary doctrine, and so held in 
the case in question. In the first report of the case, then 
entitled Boston vs. Edwards, found in 194 Mass., 77, the 
collector taxes filed a suit at law for collection of the taxes 
under a supposed statutory authority which authorized the 
bringing of such a suit, but the court held that a suit at law 
could not be maintained. Thereupon the city of Boston filed 
a bill in equity against the property owners and their as¬ 
signee to whom all of their property had been conveyed for 
the benefit of creditors, and that case is the one referred to in 
the note to Cooley as reported in 201 Mass., 190. The court 
in that case, after distinctly holding that a tax is not a debt, 
said: 

“The right to maintain a bill in equity for the 
purpose of enforcing a trust established for the pur¬ 
pose, among other things, of paying taxes, is not one 
of the remedies expressly conferred by statute upon 
the tax collector. The right to enforce payment of 
taxes by an action at law T does not exist apart from 
statute, the history of which is traced in Kogers vs. 
Gookin, 198 Mass., 434. * * * 
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‘‘But the statute (R. L., c. 13, sec. 32) confers upon 
the tax collector authority to collect the tax by main¬ 
taining ‘an action in his own name against the person 
assessed therefor in the same manner as for his own 
debt/ The word ‘action’ is used here in its compre¬ 
hensive sense as meaning the pursuit of a right in a 
court of justice without regard to the form of legal 
proceedings (citations), and not in the narrow signifi¬ 
cance in which it is sometimes employed to indicate a 
specific remedy at law. * * * The statutory power 
is sufficient to enable the collector to come into equity 
for the purpose of enforcing a trust established for 
his benefit by the person assessed.” 

W e think that the above references made to the four cases 
supposed to support the doctrine that a suit at law can be 
maintained for the collection of taxes assessed on real estate 
where no statutory remedy is provided, is sufficient to clearly 
indicate that said cases are either based entirely upon statu¬ 
tory authority for the bringing of such suits, or are not 
authority at all on the proposition, and that the correct and 
general rule is stated by Cooley himself in his first book on 
taxation (3d edition), page 17, as follows: 

“It sometimes becomes a question whether a tax 
can be regarded as a debt in the ordinary sense of 
that term, so that the ordinary remedies for the col¬ 
lection of debts can be applied to it. In general it 
will be found that statutes imposing taxes make special 
provision for their collection and do not apparently 
contemplate that any other will be necessary; but 
these may, nevertheless, fail; and the question then 
arises whether the tax must fail also, or whether resort 
may be had by the statute to such remedies as would 
l>e available to individuals to enforce demands owing 
to themselves, but instances have occurred of tax laws 
which provided for laying the tax but made no provi¬ 
sion whatever for collection.” 


Then follows the statement of the author hereinbefore 
referred to, to the effect that in such a case it may well be 
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held that the legislature contemplated the enforcement of 
the tax by the ordinary remedies. He continues with the 
statement, however, in the same paragraph as follows: 

“But in general, the conclusion has been reached 
that when the statute undertakes to provide remedies, 
and those given do not embrace an action at law, a 
common-law action for the recovery of the tax as a 
debt will not lie. The assessment of the tax, though 
it may definitely and conclusively establish a demand 
for the purposes of statutory collection, does not con¬ 
stitute a technical judgment ; and the taxes are not 
‘contracts between party and party, either express or 
implied; but they are the positive acts of the Govern¬ 
ment, through its various agents, binding upon the 
inhabitants, and to the making and enforcing of 
which their personal consent individually is not re¬ 
quired/ They do not draw interest, as do sums of 
money owing upon contract; but only when it is ex¬ 
pressly given. They cannot be assigned as debts, or 
be proved in bankruptcy as such; not*, if uncollected, 
are they assets which can be seized by attachment or 
other judicial process, and subjected to the payment 
of municipal indebtedness. They are not the sub¬ 
ject of set-off, either on behalf of the State or the 
municipality for w T hich they are imposed, or of the 
collector, or on behalf of the person taxed, as against 
such State, municipality or collector” (and citations). 

This court has already held in its decision in 46 Appeals 
that the Congress provided no remedy for the collection of 
the taxes in suit. The Union Station act, which it is claimed 
authorized the assessment of taxes on the streets and avenues 
within the terminal area, provided no method for the assess¬ 
ment of such taxes, and this court has held that such taxes, 
however assessed, did not constitute a lien upon the property 
assessed. 

Furthermore, we venture the assertion that no statute can 
be found in any jurisdiction in the United States where 
general taxes as such are made a charge against and collectible 
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from the mere tenant or occupier of the property under 
license. 

If, therefore, it be seriously maintained that because the 
act of Congress, known as the Union Station act, contem¬ 
plated the payment of taxes on the property in question, but 
failed to provide any method for its assessment or any remedy 
for its collection, that, therefore, the ordinary remedies for 
the collection of debts can be applied to the case, it must 
necessarily be decided that the general taxes thus assessed by 
some method not explained or authorized, against the prop¬ 
erty in question, constitutes a debt; and further, that this debt 
can be collected, not from-the owner of the property assessed, 
but from the person or corporation occupying and using the 
property. 

Taking up now the question as to whether a tax when 
levied is a debt for which the creditor has the right to make 
collection, we find that the overwhelming weight of authority 
is to the effect that in the absence of statute taxes when 
levied upon real estate is not a debt in the sense that the 
creditor ma\ adopt the usual and ordinary processes of law 
to enable him to collect the debt. 

In Lane County vs. Oregon, 7 Wall., 71, it was decided 
that the clauses in the several acts of Congress of 1862 and 
1863, making United States notes a legal tender for debts, 
have no reference to taxes imposed by State authority. The 
court said (p. 79): 

“We are the more ready to adopt this view, because 
the greatest of English elementary writers upon law, 
when treating of debts in their various descriptions, 
gi\es no hint that taxes come w’ithin either; w T hile 
American State courts, of the highest authority, have 
refused to treat liabilities for taxes as debts/in the 
ordinary sense of that word, for which actions of debt 
may be maintained. 

“The first of these cases was that of Pierce vs. The 
City of Boston, 3 Met., 520, in w’hich the defendant 
attempted to set off against a demand of the plaintiff 
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certain taxes due to the city. The statute allowed 
mutual debts to be set off, but the court disallowed 
the right to set off taxes. * * * The language of 

the court shows that taxes were not regarded as debts 
within the common understanding of the word. 

“The second case was that of Shaw vs. Pickett, 26 
Vt., 486, in which the Supreme Court of Vermont 
said, ‘The assessment of taxes does not create a debt 
that can be enforced by suit, or upon which a promise 
to pay interest can be implied. It is a proceeding in 
invitum.’ 

“The next case was that of the City of Camden vs. 
Allen, 2 Dutcher, 398. That was an action of debt 
brought to recover a tax by the municipality to which 
it was due. The language of the Supreme Court of 
New Jersey w r as still more explicit: ‘A tax in its essen¬ 
tial characteristics,’ said the court, ‘is not a debt nor 
in the nature of a debt. A tax is an impost levied 
by authority of Government upon its citizens or sub¬ 
jects, for the support of the State. It is not founded 
on contract or agreement. It operates in invitum. 
A debt is a sum of money dufc by a certain and ex¬ 
press agreement. It originates in and is founded 
upon contracts express or implied.’ 

“These decisions were all made before the acts of 
1862 were passed, and they may have had some in¬ 
fluence upon the choice of the words used. Be this 
as it may, we all think that the interpretation which 
they sanction is well warranted.” 

In the case of Meriwether vs. Garrett, 102 U. S., 472, at 
page 513, the court said: 

“In the third place, we say that taxes previously 
levied but not collected on the dissolution of the cor¬ 
poration, do not constitute its property, and in the 
absence of statutory authority they cannot be subse¬ 
quently collected by a court of equity through officers 
of its own appointment, and applied to the payment 
of the creditors of the corporation. Taxes are not 
debts. It was so held by this court in the case of 
Oregon vs. Lane County, reported in 7th Wallace. 
Debts are obligations for the payment of money 
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founded upon contract, express or implied. Taxes 
are imposts levied for the support of the Government, 
or for some special purpose authorized by it. The 
consent of the tax payer is not necessary to their 
enforcement. They operate in invitum. Nor is their 
nature affected by the fact that in some States—and 
we believe in Tennessee—an action of debt may be 
instituted for their recovery. The form of procedure 
cannot change their character. (Citations.) Nor are 
they different when levied under writs of mandamus 
for the payment of judgments, and when levied for 
the same purpose by statute. The levy in the one 
case is a« much by legislative authority as in the other. 
The writs of mandamus only require the officers of 
assessment and collection to obey existing law. In 
neither case are the taxes liens upon property unless 
made so by statute. (Citations.) * * * We are 

speaking of ordinary taxes authorized for the support 
of Government, or to meet some special expenditure; 
and these, until collected—being mere imposts of the 
Government, created and continuing only by the will 
of the legislature—have none of the elements of prop¬ 
erty which can be seized like debts by attachment or 
other judicial process and subjected to the payment 
of creditors of the dissolved corporation. * * * 

When thev are collected, the monevs in the hands of 
the collecting officer mav be controlled by the process 
of the courts, and applied by their direction to the 
uses for which the taxes were levied; but until then 
there is nothing in existence but a law of the State 
imposing certain charges upon persons or property, 
which the legislature may change, postpone, or release, 
at any time before they are enforced. * * * The 

courts cannot continue in force the taxes levied, nor 
levy new taxes for the payment of the debts of the 
corporation. The levying of taxes is not a judicial 
act. It has no elements of one. It is a high act of 
sovereignty, to be performed only by the legislature 
upon considerations of policy, necessity, and the public 
welfare. * * * Having the sole power to author¬ 

ize the tax. it must equally possess the sole power to 
prescribe the means bv which the tax shall be col¬ 
lected. and to designatp the officers through whom its 
will shall be enforced.” 









After quoting a number of authorities, the court said: 

“These authorities—and many others to the same 
purport might be cited—are sufficient to support what 
we have said, that the power to levy taxes is one which 
belongs exclusively to the legislative department, and 
from that it necessarily follows that the regulation 
and control of all the agencies by which taxes are 
collected must belong to it. * * * No Federal 

court, either on its law or equity side, has any inherent 
jurisdiction to lay a tax for any purpose, or to enforce 
a tax already levied, except through the agencies pro¬ 
vided by law. However urgent the appeal of credi¬ 
tors and the apparent hopelessness of their position 
without the aid of the Federal court, it cannot seize 
the power w hich belongs to the legislative department 
of the State and wield it in their hehalf.” 

To the same effect is Commissioners vs. National Bank, 
48 Kans., 561; Plymouth County vs. Moore, 114 Iowa, 700; 
Alexandria vs. Heyman, 35 La. Ann., 301; Detroit vs. Jepp, 
52 Mich., 458; State vs. Snyder, 139 Mo., 549; Hanson Co. vs. 
Gray, 12 S. D., 124; Marye vs. Diggs, 98 Va., 749; Rochester 
vs. Bloss, 185 N. Y., 420; also 6 L. R. A., n. s., 694. 

For full brief on the question under consideration see case 
of Marion County vs. Woodburn Mercantile Co., 41 L. R. A., 
n. s., page 730. 

We think that the authorities hereinbefore referred to 
settle the doctrine in this jurisdiction that a general tax on 
real property has none of the elements of a debt for which 
the ordinary remedies in a suit at law could be invoked. 
And further, that whether looked upon as a debt or as an 
impost levied by authority for the support of government, 
that a suit at law can not be maintained for its recovery, as 
contemplated by the appellee and shown by its proposed 
amendment now before the court for the first time (Rec., 
p. 13). If we are correct in the above statement of the law, 
will not the allowance of the proposed amendment be 
wffiolly ineffectual in accomplishing the relief sought by 
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founded upon eontract, express or implied. Taxes 
are imposts levied for the support of the Government, 
or for some special purpose authorized by it. The 
consent of the tax payer is not necessary to their 
enforcement. They operate in invitum. Nor is their 
nature affected by the fact that in some States—and 
we believe in Tennessee—an action of debt may be 
instituted for their recovery. The form of procedure 
cannot change their character. (Citations.) Nor are 
they different when levied under writs of mandamus 
for the payment of judgments, and when levied for 
the same purpose by statute. The levy in the one 
case is a<* much by legislative authority as in the other. 
The writs of mandamus only require the officers of 
assessment and collection to obey existing law. In 
neither case are the taxes liens upon property unless 
made so by statute. (Citations.) * * * We are 

speaking of ordinary taxes authorized for the support 
of Government, or to meet some special expenditure; 
and these, until collected—being mere imposts of the 
Government, created and continuing only by the will 
of the legislature—have none of the elements of prop¬ 
erty which can be seized like debts by attachment or 
other judicial process and subjected to the payment 
of creditors of the dissolved corporation. * * ♦ 

When they are collected, the monevs in the hands of 
the collecting officer mav be controlled by the process 
of the courts, and applied by their direction to the 
uses for which the taxes were levied; but until then 
there is nothing in existence but a law of the State 
imposing certain charges upon persons or property, 
which the legislature may change, postpone, or release, 
at any time before they are enforced. * * * The 

courts cannot continue in force the taxes levied, nor 
levy new taxes for the payment of the debts of the 
corporation. The levying of taxes is not a judicial 
act. It has no elements of one. It is a high act of 
sovereignty, to be performed only by the legislature 
upon considerations of policy, necessity, and the public 
welfare. * * * Having the sole power to author¬ 

ize the tax. it must equally possess the sole power to 
prescribe the means by which the tax shall be col¬ 
lected. and to designate the officers through whom its 
will shall be enforced.” 
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After quoting a number of authorities, the court said: 

“These authorities—and many others to the same 
purport might be cited—are sufficient to support what 
we have said, that the power to levy taxes is one which 
belongs exclusively to the legislative department, and 
from that it necessarily follows that the regulation 
and control of all the agencies by which taxes are 
collected must belong to it. * * * No Federal 

court, either on its law or equity side, has any inherent 
jurisdiction to lay a tax for any purpose, or to enforce 
a tax already levied, except through the agencies pro¬ 
vided by law. However urgent the appeal of credi¬ 
tors and the apparent hopelessness of their position 
without the aid of the Federal court, it cannot seize 
the power which belongs to the legislative department 
of the State and wield it in their Lehalf.” 

To the same effect is Commissioners vs. National Bank, 
48 Kans., 561; Plymouth County vs. Moore, 114 Iowa, 700; 
Alexandria vs. Heyman, 35 La. Ann., 301; Detroit vs. Jepp, 
52 Mich., 458; State vs. Snyder, 139 Mo., 549; Hanson Co. vs. 
Gray, 12 S. D., 124; Marye vs. Diggs, 98 Va., 749; Rochester 
vs. Bloss, 185 N. Y., 420; also 6 L. R. A., n. s., 694. 

For full brief on the question under consideration see case 
of Marion County vs. Woodburn Mercantile Co., 41 L. R. A., 
n. s., page 730. 

We think that the authorities hereinbefore referred to 
settle the doctrine in this jurisdiction that a general tax on 
real property has none of the elements of a debt for which 
the ordinary remedies in a suit at law could be invoked. 
And further, that whether looked upon as a debt or as an 
impost levied by authority for the support of government, 
that a suit at law can not be maintained for its recovery, as 
contemplated by the appellee and shown by its proposed 
amendment now before the court for the first time (Rec., 
p. 13). If we are correct in the above statement of the law, 
will not the allowance of the proposed amendment be 
wholly ineffectual in accomplishing the relief sought by 
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appellee? The only thing that would be accomplished would 
)>e the granting to appellee of authority to again litigate in 
another court the identical questions raised on the motion to 
dismiss its original bill. We respectfully submit that this 
can be avoided and the litigation shortened by this court 
determining now that the cause of action set up in the appel¬ 
lee’s amendment can not be maintained in a suit at law. 

Respectfully submitted, 

GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

Attorneys for Appellant . 
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BRIEF ON BEHALF OF APPELLEE. 


Statement of the Case. 

This is an appeal from an order of the court below, not a 
final decree, allowing the plaintiff there, the defendant here, 
to amend an equity cause so as to conform to an action at 
law, pursuant to section 274a of the Judicial Code, and the 
decision of this court in No. 3110. There has been no plea 
filed in this case by the defendant and no other proceedings 
l>evond the filing of the original bill, the order allowing the 
amendment and the filing of the amendment in the form of 
a declaration as at law. 




ARGUMENT. 


The sole question of law presented by the brief of the 
plaintiff in error is whether an action at law can be main¬ 
tained for the collection of a tax. 

Reliance is placed upon Lane County vs. Oregon. 7 Wall., 
71, and Meriwether vs. Garrett, 102 if. S., 472. In the first 
case the State sued the county for taxes payable to the State, 
under its laws, in gold and silver coin. The tender made by 
the county was in currency notes of the United States, under 
the act of 1802, which provided that such notes ‘‘shall be 
receivable in payment of all taxes, internal duties, excise*, 
debts, and demands due to the United States, except duties 
on imports, etc. 4 he court held that the State was entitled 
to demand payment in gold and silver coin. The question 
was also discussed, apparently not necessary to the decision 
of the case, whether a tax was a debt within the meaning of 
the act, and it was held not to be. 

The issue in that case and what the court was reallv de¬ 


ciding is seen by reference to a later case, llagar vs. Reclama¬ 
tion Hist.. Ill U. S., 700. 


‘‘The acts of Congress making the notes of the 
United States a legal tender do not apply to involun¬ 
tary contributions exacted bv a State,’but only to 
debts, in the strict sense of that term—that is, to obli¬ 
gations for the payment of money founded on con¬ 
tracts, express or implied. This point wa< decided in 
Lane County vs. Oregon, reported in 7th Wallace 
(74 l . S., XIX, 101), with reference to the first legal - 
tender act of 1802.” 


Only one of the cases cited by the court in Lane Co. vs. 
Oregon was an action by a municipality to recover a tax 
(( amden vs. Allen. 2 Dutcher, 898), and in that case a rem¬ 
edy for collection had been provided by the statute. 

In Meriwether vs. Garrett an application was made to a 

court of equity to take possession of the assets of the citv of 

* 





Memphis, including the taxes due the city, and apply them 
to the payment of city bonds held by the petitioners. The 
court refused to do this, holding that the taxes due the city 
were not debts in the sense that they could be sequestered by 
a court of equity and applied to the payment of the bonds. 

Whatever the force of these cases may be as precedents 
properly applied, they come very far from deciding that an 
action at law cannot be brought for the recovery of a tax in 
the absence of statutorv remedies. If they can be held to 
have so decided, we find that subsequent and more mature 
opinions of practically all the Federal courts, including the 
Supreme Court, are directly to the contrary. In The Dollar 
Savings Bank vs. United States, 19 Wall., 227, the court de¬ 
cided that an action at law could be maintained for the col¬ 
lection of a tax on the earnings of a bank levied under the 
act of July 13, 1866. The court said, pages 237-8: 

“The second error assigned is, that the circuit court 
erred in holding that an action of debt is maintain¬ 
able in that court for the recovery of the taxes. 

“We do not perceive that the question presented bv 
this assignment was raised or even mentioned in the 
court l>elow, and it is not clear that it may first be 
raised here. But if it may, the answer must be that 
the taxes may lie recovered in an action of debt 
brought in the circuit court. 

******* 

“It must also be conceded to be a rule of the com¬ 
mon law in England, as it is in Pennsylvania and 
many of the other States, that where a statute creates 
a right and provides a particular remedy for its en¬ 
forcement, the remedy is generally exclusive of all 
common-law remedies. 

“But it is important to notice upon what the rule 
is founded. The reason of the rule is that the statute, 
by providing a particular remedy, manifests an in¬ 
tention to prohibit other remedies, and the rule, 
therefore, rests upon a presumed statutory prohibition. 
It applies and it is enforced when any one, to whom 
the statute is a rule of conduct, seeks redress for a 
civil wrong. He is confined to the remedy pointed 





out in the statute, for he is forbidden to make use of 
any other. But by the internal revenue law the 
United States are not prohibited from adopting any 
remedies for the recovery of a debt due to them which 
are known to the laws of Pennsylvania. The prohibi¬ 
tions, if any, either express or implied, contained in 
the enactment ot 1866, are for others, not for the Gov¬ 
ernment. They may be obligatory upon tax collec¬ 
tors. They may prevent any suit at law by such offi¬ 
cers or agents. But they are not rules for the con¬ 
duct of the State. It is a familiar principle that the 
King is not bound by any act of Parliament unless 
he be named therein bv special and particular words. 
The most general words that can be devised (for ex¬ 
ample, any *>erson or persons, bodies politic or cor¬ 
porate) affect not him in the least, if they may tend 
to restrain or diminish anv of his rights and interests 
Magdalen College case, 11 Coke, 74; King r,. Allen,’ 
h> Last, 333. He may even take the benefit of any 
particular act, though not named. Case of a Fine 
Levied, etc., 7 Coke, 32; Pott. Dwarris, 151, 152. The 
rule thus settled respecting the British Crown is 
equally applicable to this Government, and it has 
been applied frequently in the different States, and 
practically in the Federal courts. It may be con¬ 
sidered as settled that so much of the royal preroga¬ 
tive as belonged to the King in his capacity of jxtrens 
patrise, or universal trustee, enters as much into our 
political state as it does into the principles of the 
British Constitution. Com. vs. Baldwin, 1 Watts 54* 
People vs. Rossiter. 4 Cow., 143; U. S. vs. Davis, 3 
McLean, 483; U. S. vs. Williams, 5 McLean, 133; 
Com. vs. Johnson, 6 Pa. St,, 136; U. S. vs. Greene 4 
Mass., 427; F. S. vs. Hoar, 2 Mass., 311; U. S. vs. 
If ewes, Crabbe, 307. ” 


If we have correctly analyzed the reasoning of the court in 
this case it proceeds upon two grounds: first, the presumed 
prohibition of common-law remedies, because one is pro¬ 
vided by statute; and, second, this presumption does not ex¬ 
tend to the l nited States. Reverting to the first ground, 
there is no presumed prohibition in this case, because there 



is no method of collection provided by statute, and the Dis¬ 
trict, therefore, is entitled to pursue any common-law 
remedy suitable. Under the second ground, it must be re¬ 
membered that this legislation is by the Congress of the 
l nited States, which alone has the power to levy taxes in 
the District of Columbia.. 

This is the same doctrine enunciated by Destv on Taxa¬ 
tion (vol. 2, p. 700): 


“The legislature may provide for the collection of 
taxes by action or suit, and where there is no actual 
prohibition, either in the constitution or the statutes, 
the action of debt lies for the collection of taxes, 
though this has been denied in some of the States. 

******* 

“It is a general rule that for money accruing, due 
under the provisions of a statute, the action of as¬ 
sumpsit may be supported, unless some other remedy 
is expressly given. * * * 

“The Government is entitled to all the remedies 
for the collection of taxes, including an ordinary suit 

at law, if it chooses to resort to that remedv. In ad- 

« 

dition to the remedy by distraint, assumpsit lies, the 
foundation being a promise, express or implied; but 
there must be a privity between the parties, either in 
fact or in law. The property is resorted to for the 
purpose of ascertaining the amount which the owner 
should pay. Assumpsit is the proper form of action 
for the recovery of a delinquent tax. If parties are 
liable to be taxed as owners of the property, a duty 
has arisen upon the assessment made to pay the taxes 
levied, and such dutv mav be enforced bv an action 
at law as upon an implied assumpsit. The pre¬ 
ponderance of authority establishes that either debt 
or assumpsit may be sustained for the recovery of 
taxes, as debt lies for a sum of money certain, due 
by statute. The only mode of enforcing delinquent 
back taxes for local back taxes is by suit. * * * 

“An action may be brought for personal taxes 
whenever they are returned unpaid by the town 
treasurer, but the treasurer's warrant for their collec¬ 
tion must be first exhausted. * * * 





A city, though it has no lien, mav recover an or¬ 
dinary money judgment for its taxes; where the or¬ 
dinance gives an action of debt for their collection, 
they are not otherwise collectable.’’ (2 Destv, p. 706. ) 

It appears that the Supreme Court has gone further in 
later cases and has held the basis of the right to sue for the 
recovery of the tax is that the tax is a personal obligation, 
for the enforcement of which any common-law action ap¬ 
propriate may be brought. In United States vs. Chamberlin, 
*-19 C. S., 250, 259, the court held that the language of a 
war-revenue act declaring that “there shall be levied, col¬ 
lected and paid the several duties prescribed created a per¬ 
sonal obligation for which an action at law would lie; citing 
Meredith vs. I nited States, 13 Pet., 486. This doctrine was 
reaffirmed and followed in Billings vs. United States. 232 
U. S., 261, 287-8. Speaking of the difference between the 
State rule and the L nited States rule, the court said, page 
288: 

“In one. no suit for taxes as a debt without ex¬ 
press statute, in the other the right to sue for taxes 
as a debt where not prohibited by statute.” 

See also U. S. vs. S'herman, 237 U. S., 146, 154; U. S. vs. 
Stevenson, 215 U. S., 197; Meredith vs. Ellicott, 13 Pet., 491, 
493; U. S. vs. Cobb, 11 Fed., 76, 78, 79; U. S. va. Nat. Fire 
Bd. Co., 133 Fed., 596, 597-8; U. S. vs. Mexican Inter. Co. 
154 fed., 519, »>21. Many cases to the same effect are cited 
in 8 Rose’s Notes, p. 338. 

Most of the cases above referred to relate to taxes on im¬ 
ports which, under the various laws, are subject to seizure 
and sale on non-payment and to franchise taxes. There is 
no difference in principle between such laws and the one 
under consideration. Indeed, the idea of a personal obli¬ 
gation would seem to be stronger in the present case, where 
merely the duty is imposed upon the appellant to pay, with¬ 
out any remedy being provided in case of non-payment, than 
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in the revenue cases, where the drastic remedies of seizure 
and sale are usually given. 

The idea of personal obligation to. pay taxes was stated by 
Burroughs, page 253, in 1877, as the correct theory, based 
upon the case of Meredith vs. Ellieott, 13 Pet., 493, cited 
above. 

The rule that an action at law may be had for the re¬ 
covery of taxes in the absence of any statutory provision is 
generally supported by the text-writers. Destv and Burroughs 
have already been quoted on this subject. Judge Cooley 
says (1 Cooiey, 17, 18, 19): 

“In such case it may well be held that the legisla¬ 
ture contemplated the enforcement of the tax by the 
ordinary remedies: and therefore if the tax was as¬ 
sessed against an individual, assumpsit or debt would 
lie for the recovery thereof.*' 

In Gray in his work upon the Limitations of the Taxing 
Power, page 583, section 1174, the same rule is given. The 
same rule is expressed by Judge Dillon, 4 Dil. Mun. Corp., 
1414; also Tiedeman, Mun. Corp., 282, page 549. The same 
rule is laid down in 37 Cvc., 1234; 27 Am. & Lng. Enc., 783. 

In the case of Mercer’s Succession, 11 L. R. A., 81/ (42 
La. Ann.), the various methods of collecting taxes are dis¬ 
cussed. On page 818 the rule is stated: 

“It is a general rule that for money accruing, due 
under the provisions of a statute, the action of as¬ 
sumpsit may be supported, unless some other remedy 
is expressly given.’’ 

A number of cases are cited in support of this view. 

• In the note to Marion County vs. Woodhurn Mercantile 
Co., 41 L. R. A., N. S., 730, there is an extended discussion 
of the matter in its various phases. The following language 
is found on page 734: 

“Where a statute imposes taxes but makes no pro¬ 
vision for their collection, it may be presumed that 










tlio legMalure contemplated tlie enforcement of taxes 
assessed against an individual l» v (lie ordinary reiiie- 
dies, and consequently assumpsit or debt will lie for 
their recovery.” ' 

ft/ 

• Many cases cited. 

Itugan ix Baltimore, 1 (i. * -pm, 5o->, was an action 
to recover a tax. 

“In the Mayor and City Council vs. Howard, 6 
Harr. it .Johns., 383, it was decided hv this court in 
relation to the 10th section of the act of incorpora¬ 
tion. that the giving a remedy hv distress or action 
of debt was cumulative only, and’did not take awav 
the action arising hv implication, on the legal obli¬ 
gation to pay a claim created by law. The tax for 
which this suit was brought was imposed by virtue 
of that act, the imposition and assessment of which 
ereated the legal obligation to pay, on which the law 
raised an implied assumpsit, independent of the no¬ 
tice required by the fifth section of the ordinance, as 
a foundation for a summary mode of recovery, and 
ted \ the omission of the collector to do his 
duty which omission (if an account was not de¬ 
livered as required by the ordinance), though it 
caused the loss of the right to collect the tax by dis¬ 
tress and sale of the goods, left the right to recover on 
the original assumpsit unimpaired—an assumpsit 
raised b\ the law. on the imposition and assessment 
of the tax. and not to arise on the delivery by the col¬ 
lector of an account of the assessment and tax,” 

To the same effect are: 

“The Mayor vs. Howard. 6 Har. & Johns., 383- 
Gordon’s Ex’rs vs. Mayor of Baltimore, 5 Gill 231 • 
Kyan r*. Gallatin Countv, 14 Ill., 78; Dunlap vs 
Gallatin County, 15 Ill.; 7; Mavor, etc., of Jones 

' 2 Yer ? 167: City of Oakland r*. 

M hippie, 39 Cal., 112: The State vs. Poulterer. 16 
Cal.. 514; People vs. Seymour, 18 Cal.. 362; Port¬ 
land Dry Dock & Ins. Co. vs. Trustees of Portland. 12 
B. Monr., 77.” 

Dubuque vs. R. R.. 39 la., 56. 61. 

Rhodes vs. O’Farrell, 2 New Co.. 61. 





In Louisiana it has been definitely held that a tax on real 
estate is a personal obligation. State vs. Southern Steam¬ 
ship Co., 13 La. Ann., 497; Sueeession of Marc, 29 La. Ann., 
410, 418; Merrier s Succession, 42 La. Ann., 1135, 1139-40 
(L. R. A.). 

‘‘But the tax in this case was imposed under the 
supplement, the act of 1797, ch. 54, which authorizes 
the tax, but gives no remedy; and where no particular 
remedy is given, the action of assumpsit will lie, on 
the principle that where the law gives a claim to one 
against another, it raises an implied assumpsit on 
the legal obligation to pay. But if the tax in ques¬ 
tion was in fact imposed in virtue of the original act 
of incorporation, it would make no difference, for the 
giving a remedy by distress or action of debt is 
cumulative only, and does not take away the action 
arising by implication on the legal obligation to pay 
a claim created by law.” 

The Mayor, &c., of Baltimore vs. Moore & 
Johnson, 6 Harris & Johnson, 310, 325. 

“Two questions only are raised by the demurrer: 
(1) that no sufficient demand is alleged, (2) that the 
action should have been case and not assumpsit. The 
second ground of demurrer is not tenable. Assumpsit 
lies on an implied promise to discharge a legal obli¬ 
gation created by statute; 1 Sel. N. P., 73; Rann vs. 
Green, Cowp., 474; and the law implies a promise co¬ 
extensive with the obligation. It is the general rule, 
that for money accruing, due under the provisions of 
a statute, the action of assumpsit may be supported, 
unless some other remedy is expressly given. Bell vs. 
Burrows, Bull. N. P., 129; Brookline vs. Westminstor, 
4 Vt., 224; Londonderry vs. W indham, 2 Yt., 149; 
Essex vs. Milton, 3 Vt., 17; Danville vs. Putney, 6 
Vt., 512; Pawlet vs. 8’andgate, 19 'Vt., 021; Bath vs. 
Freeport, 5 Mass., 325." 

Countv vs. Londonderrv, 43 N. H. Reports, 
451) 452. 






State vs. N. J. S. M. Co., 14 New, 220, 249: 

‘‘Although they (cases cited by State) ‘decide that, 
under the common law and the old practice, the ac¬ 
tion of debt was a proper remedy for the collection of 
a tax or duty, in the absence of a special statute, still 
they do not decide that such an action was proper be- 
cause a tax or duty is a debt arising out of a contract 
express or implied, and that is the condition of unity 
under section 64.' See also dissenting opinion, page 

In Mayor vs. McBee, 2 Yerger, 167, 170, the court placed 
the obligation to pay a tax upon the broadest possible ground 
and one which appeals to counsel as being essentially logicaf 
and necessary. The court said: “By becoming a member of 
that community, he promises to pay that debt or any tax 
which the corporation, by its charter, was authorised to im¬ 
pose, and for non-payment is liable to a suit in the name of 
the corporation (6 Bl. Com., 100). An action against him 
for this default may be maintained under that clause of the 
act which says the corporation shall have power to sue or 
to lie sued.” 

It thus appears that it was the established rule of the com¬ 
mon law that an action at law might be brought for the re¬ 
covery of a tax in the absence of a statutory provision for its 
collection. It was also the law of Maryland, as shown by the 
cases cited above. By section 1 of the Code of Law for 
the District the common law is preserved except where re¬ 
pealed by some provision of the Code. There has been no 
provision of the Code, or any act of Congress, to which at¬ 
tention has been called or of which counsel are aware, which 
repeals this rule of the common law. So, on this ground 
alone, counsel ventures to say, regardless of utterances on 
the subject by State courts, that in this jurisdiction the com¬ 
mon-law* rule is in force giving to the municipality the right 
to bring a common-law action for the collection of a tax 
under a statute which provides no means for its enforcement. 
There is no case cited by the appellant which decides that 








; 


no action at common law will lie for the collection of a debt 
in the absence of a remedy provided by statute. There are 
very many to the contrary, as has been shown above. In¬ 
deed, some of the cases go to the extent of holding that the 
remedy provided by statute is not exclusive and that an ac¬ 
tion at law may be brought when the statutory remedy proves 
fruitless or inadequate. (See notes in 11 L. R. A., 817; 41 
L. R. A., N. S., 730, before referred to.) 

This court intimated that this was the correct rule in the 
first appeal of this case (46 App., 262). It is undoubtedly 
supported by the great weight of authority, as well as in 
accord with common sense and logic. It would be difficult to 
imagine a court of last resort at the present time deciding that 
a tax imposed in unmistakable terms by Congress, or by a 
State legislature, was wholly nugatory because there was no 
means provided for its collection. 

There is another view which may re-enforce the idea of a 
personal obligation to pay the tax. All the authorities are 
agreed that where a tax is made a personal obligation an ac¬ 
tion at law may be had for its enforcement. 

The terminal company was authorized by section 10 of 
the act of February 12, 1901 (31 Stat., 777). The section 
begins: 

“That for the purpose of constructing and owning the 
terminals, viaduct,” cVc., the B. & O. R, R. may organize a 
terminal corporation under the general provisions of the 
Code. Under section 6 of the act of February 28, 1903 (32 
Stat.., 909): 

“The property owned or occupied by the terminal 
company * * * shall be subject to taxation,” 

<fcc. 

The terminal company was incorporated subsequent to 
this legislation and subject, necessarily, to the condition that 
it pay taxes on the property occupied bv it. This condition 
was accepted by the act of incorporation, became a part of 
its charter, and may, therefore, fairly be said to be a personal 
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obligation, for the enforcement of which it became liable in 
a common-law action, since no other was provided by the act. 

Motion to Dismiss Appeal. 

» 

\\ hatever may be the merits of the question argued, de¬ 
fendant submits that the case is not properly here. The 
appeal (R., p. 13) is from an order of the court below al¬ 
lowing an amendment to a bill in equity so as to conform to 
a declaration at law. There has been no final judgment or 
decree against either party or any order dismissing the 
cause as to either party. They are both in court. The 
cause is not even at issue, no plea or replication having been 
Hied. Section 7 of the act of February 9, 1893, establishing 
this court, provides that an appeal may l»e taken from the 

Supreme Court of the District of Columbia from any final 

. «/ 

order, &c. It is too apparent to require any argument that 
this is not a final order, and the appeal, therefore, is prema¬ 
ture. The appellee, for this reason, moves the court to dis¬ 
miss the appeal. 

Respectfully submitted, 

CONRAD IT. SYME, 

FRANCIS IT. STEPHENS, 

Attorneys for Appellee. 
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